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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

  

FORM S-8
REGISTRATION STATEMENT
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THE SECURITIES ACT OF 1933

  

ZYMEWORKS INC.
(Exact name of registrant as specified in its charter)

  
 

British Columbia, Canada  47-2569713
(Jurisdiction of Incorporation)  (I.R.S. Employer Identification No.)

Suite 540, 1385 West 8th Avenue
Vancouver, British Columbia, Canada V6H 3V9
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Second Amended and Restated Employee Stock Option Plan
Amended and Restated Stock Option and Equity Compensation Plan

Amended and Restated Employee Stock Purchase Plan
(Full Title of Plan)
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Wilmington, DE 19801

(302) 658-7581
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Riccardo Leofanti, Esq.
Skadden, Arps, Slate, Meagher & Flom LLP

222 Bay Street, Suite 1750, P.O. Box 258
Toronto, Ontario, Canada M5K 1J5

(416) 777-4700
  

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a smaller reporting company, or an
emerging growth company. See the definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company,” and “emerging growth company”
in Rule 12b-2 of the Exchange Act.
 
Large accelerated filer  ☐   Accelerated filer  ☐

Non-accelerated filer  ☒  (Do not check if a smaller reporting company)   Smaller reporting company  ☐

   Emerging growth company  ☒

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or
revised financial accounting standards provided pursuant to Section 7(a)(2)(B) of the Securities Act. ☒
 

 

CALCULATION OF REGISTRATION FEE
 
 

Title of Securities
To Be Registered(1)  

Amount To Be  
Registered(2)   

Proposed Maximum  
Offering Price  

Per Share   

Proposed Maximum  
Aggregate  

Offering Price   
Amount of  

Registration Fee  
Common Shares  311,502  $14.40(3)  $4,485,628.80(3)  $558.46
  386,068  $11.48(4)  $4,432,060.64(4)  $551.79
  4,000,000  $16.25(5)  $65,000,000.00(5)  $8,092.50
  250,000  $13.81(6)  $3,452,500.00(6)  $429.84
Total:  4,947,570      $9,632.59
 

 

Notes
 



(1) The Common Shares being registered relate to: (a) past stock option grants to U.S. participants under the Registrant’s Second Amended and Restated
Employee Stock Option Plan and the Amended and Restated Stock Option and Equity Compensation Plan that have not been exercised, with option
exercise prices that were determined in accordance with the provisions of the Second Amended and Restated Stock Option Plan and the Amended and
Restated Stock Option and Equity Compensation Plan; (b) equity award grants to U.S. participants to be undertaken in the future in accordance with the
provisions of the Registrant’s Amended and Restated Stock Option and Equity Compensation Plan; and (c) Common Shares made available in the
future for purchase by U.S. employees of the Registrant in accordance with the provisions of the Registrant’s Amended and Restated Employee Stock
Purchase Plan.

(2) Pursuant to Rule 416 under the U.S. Securities Act of 1933, as amended (the “Securities Act”), the number of Common Shares being registered hereby
shall be adjusted to include any additional Common Shares that may become issuable as a result of stock splits, stock dividends, recapitalizations or any
other similar transactions effected without the receipt of consideration that results in an increase in the number of the Registrant’s outstanding Common
Shares in accordance with the provisions of the Second Amended and Restated Employee Stock Option Plan, the Amended and Restated Stock Option
and Equity Compensation Plan and the Amended and Restated Employee Stock Purchase Plan. In addition, pursuant to Rule 416(c) under the Securities
Act, this registration statement covers an indeterminate amount of interests to be offered or sold pursuant to the Registrant’s Amended and Restated
Employee Stock Purchase Plan. Pursuant to Rule 457(h)(2) under the Securities Act, no separate registration fee is required with respect to the plan
interests being registered hereby.

(3) Estimated in accordance with Rule 457(h) under the Securities Act solely for the purpose of calculating the registration fee. The price of $14.40 per
Common Share represents the weighted average of the exercise prices for outstanding options as of June 8, 2018 under the Registrant’s Second
Amended and Restated Employee Stock Option Plan (converted to U.S. dollars using an exchange rate of C$1.00=US$0.7715, the Bank of Canada
daily average exchange rate on June 8, 2018).

(4) Estimated in accordance with Rule 457(h) under the Securities Act solely for the purpose of calculating the registration fee. The price of $11.48 per
Common Share represents the weighted average of the exercise prices for outstanding options as of June 8, 2018 under the Registrant’s Amended and
Restated Stock Option and Equity Compensation Plan.

(5) Estimated solely for the purpose of calculating the registration fee pursuant to paragraphs (c) and (h)(1) of Rule 457 under the Securities Act on the
basis of the average of the high and low prices for the Common Shares on the New York Stock Exchange on June 7, 2018.

(6) Estimated solely for the purpose of calculating the registration fee pursuant to paragraphs (c) and (h)(1) of Rule 457 under the Securities Act on the
basis of the average of the high and low prices for the Common Shares on the New York Stock Exchange on June 7, 2018 and applying a 15% discount
consistent with the provisions of the Amended and Restated Employee Stock Purchase Plan.

   



PART II
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

 
Item 3. Incorporation of Documents by Reference.

The following documents, or excerpts thereof as indicated, filed by the Registrant with the Securities and Exchange Commission (the “Commission”)
are incorporated by reference into this Registration Statement:
 

 (a) the Registrant’s Annual Report on Form 10-K (File No. 001-38068) for the fiscal year ended December 31, 2017 filed with the Commission on
March 14, 2018;

 

 (b) all other reports filed pursuant to Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended (“Exchange Act”), since the end of
the fiscal year covered by the Annual Report incorporated by reference herein pursuant to (a) above;

 

 (c) the Registrant’s Current Report on Form 8-K (File No. 001-38068), dated March 14, 2018 filed with the Commission on March 14, 2018
(including Exhibit 99.1 thereto, which is deemed filed under the Exchange Act);

 

 (d) the Registrant’s Current Report on Form 8-K (File No. 001-38068), dated May 1, 2018 filed with the Commission on May 1, 2018 (including
Exhibit 99.1 thereto, which is deemed filed under the Exchange Act);

 

 (e) the Registrant’s Current Report on Form 8-K (File No. 001-38068), dated May 16, 2018 filed with the Commission on May 16, 2018 (including
Exhibit 99.1 thereto, which is deemed filed under the Exchange Act);

 

 (f) the Registrant’s Report on Form 6-K (File No. 001-38068), dated March 7, 2018 furnished to the Commission on March 7, 2018 (including
Exhibit 99.1 and 99.2 thereto, which are deemed filed under the Exchange Act);

 

 (g) the Registrant’s Canadian material change reports included in the Registration Statement on Form F-10 (File No. 333-224623) initially filed with
the Commission on May 3, 2018; and

 

 
(h) the description of the Registrant’s Common Shares contained in the Registrant’s Registration Statement on Form 8-A (File No. 001-38068) filed

with the Commission on April 24, 2017 under Section 12(b) of the Exchange Act, including any amendments or reports filed for the purpose of
updating such description.

All documents subsequently filed by the Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act, prior to the filing of a post-
effective amendment which indicates that all securities offered hereby have been sold or which deregisters all securities offered hereby then remaining unsold,
shall be deemed to be incorporated by reference herein and shall be deemed to be a part hereof from the date of the filing of such documents.

 
Item 4. Description of Securities

Not Applicable.

 
Item 5. Interests of Named Experts and Counsel

Not Applicable.
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Item 6. Indemnification of Directors and Officers

Under the Business Corporations Act (British Columbia) (the “BCBCA”), the Registrant may indemnify an individual who:
 

 a) is or was the Registrant’s director or officer;
 

 b) is or was a director or officer (y) at the Registrant’s request, or (z) of another corporation at the time when such corporation is or was an affiliate
of the Registrant; or

 

 c) at the Registrant’s request, is or was, or holds or held a position equivalent to that of a director or officer of a partnership, trust, joint venture or
other unincorporated entity,

against a judgment, penalty or fine awarded or imposed in, or an amount paid in settlement of, any legal proceeding or investigative action, whether current,
threatened, pending or completed, in which such eligible party is involved because of that association with the Registrant or other entity.

However, indemnification is prohibited under the BCBCA if:
 

 a) such eligible party did not act honestly and in good faith with a view to the Registrant’s best interests (or the other entity, as the case may be);
 

 b) in the case of a proceeding other than a civil proceeding, such eligible party did not have reasonable grounds for believing that such person’s
conduct was lawful;

 

 c) the indemnity or payment is made under an earlier agreement to indemnify or pay expenses and, at the time that the agreement to indemnify or
pay expenses was made, the Registrant was prohibited from giving the indemnity or paying the expenses by its articles; or

 

 d) the indemnity or payment is made otherwise than under an earlier agreement to indemnify or pay expenses and, at the time that the indemnity or
payment is made, the Registrant was prohibited from giving the indemnity or paying the expenses by its articles.

The Registrant may not indemnify or pay the expenses of an eligible party in respect of an action brought against an eligible party by or on behalf of it.

The BCBCA allows the Registrant to pay, as they are incurred in advance of a final disposition of a proceeding, the expenses actually and reasonably
incurred by the eligible party, provided that we receive from such eligible party an undertaking to repay the amounts advanced if it is ultimately determined
that such payment is prohibited. Following the final disposition of an eligible proceeding, the BCBCA requires the Registrant to pay the expenses actually
and reasonably incurred by the eligible party in respect of that proceeding if the eligible party has not been reimbursed for those expenses and is wholly
successful, on the merits or otherwise, in the outcome of the proceeding, or is substantially successful on the merits in the outcome of the proceeding.

Despite the foregoing, on application by the Registrant or an eligible party, a court may:
 

 a) order the Registrant to indemnify an eligible party in respect of an eligible proceeding;
 

 b) order the Registrant to pay some or all of the expenses incurred by an eligible party in an eligible proceeding;
 

 c) order enforcement of or any payment under an indemnification agreement;
 

 d) order the Registrant to pay some or all of the expenses actually and reasonably incurred by a person in obtaining the order of the court; and
 

 e) make any other order the court considers appropriate.

The BCBCA provides that the Registrant may purchase and maintain insurance for the benefit of an eligible party (or their heirs and personal or other
legal representatives of the eligible party) against any liability that may be incurred by reason of the eligible party being or having been a director or officer,
or in an equivalent position of the Registrant or that of an associated corporation.
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The Registrant’s articles provide that, subject to the BCBCA, it must indemnify its directors, former directors or alternate directors and his or her heirs
and legal personal representatives against all judgments, penalties or fines awarded or imposed in, or an amount paid in settlement of, all legal proceedings,
investigative actions or other eligible proceedings (whether current, threatened, pending or completed) to which such person is or may be liable, and we must,
after the final disposition of a legal proceeding, investigative action or other eligible proceeding, pay the expenses (which includes costs, charges and
expenses, including legal and other fees but does not include judgments, penalties, fines or amounts paid in settlement of a proceeding) actually and
reasonably incurred by such person in respect of that proceeding.

The Registrant has entered into indemnity agreements with its directors and certain officers which provide, among other things, that the Registrant will
indemnify him or her to the fullest extent permitted by law from and against all liabilities, costs, charges and expenses incurred as a result of his or her actions
in the exercise of his or her duties as a director or officer.

Reference is made to Item 9 for the undertakings of the Registrant with respect to indemnification of liabilities arising under the Securities Act.

 
Item 7. Exemption From Registration Claimed.

Not Applicable.

 
Item 8. Exhibits.

The following exhibits are filed as part of this registration statement.
 
Exhibit No.  Description

4.1   Specimen Common Share certificate.(1)

4.2   Notice of Articles of the Registrant.(1)

4.3   Articles of the Registrant.(1)

5.1   Opinion of Blake, Cassels & Graydon LLP.

23.1   Consent of Blake, Cassels & Graydon LLP (included in Exhibit 5.1 to this Registration Statement).

23.2   Consent of KPMG LLP.

24.1   Power of Attorney (included on page II-6 of this Registration Statement).
 
 
(1) Incorporated by reference to the Registrant’s Registration Statement on Form F-1, initially filed with the Commission on April 3, 2017.
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Item 9. Undertakings.
 

 (a) The undersigned Registrant hereby undertakes:
 

 
(i) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement to include

any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material
change to such information in the registration statement;

 

 
(ii) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a

new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be
the initial bona fide offering thereof; and

 

 (iii) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.

 

 

(b) The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the
Registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the Exchange Act (and, where applicable, each filing of an employee
benefit plan’s annual report pursuant to Section 15(d) of the Exchange Act) that is incorporated by reference in the registration statement shall be
deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed
to be the initial bona fide offering thereof.

 

 

(c) Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the
Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Commission such
indemnification is against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for
indemnification against such liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or controlling
person of the Registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in
connection with the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling
precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the
Securities Act and will be governed by the final adjudication of such issue.
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EXHIBIT INDEX
 
Exhibit No.   Description

4.1   Specimen Common Share certificate.(1)

4.2   Notice of Articles of the Registrant.(1)

4.3   Articles of the Registrant.(1)

5.1   Opinion of Blake, Cassels & Graydon LLP.

23.1   Consent of Blake, Cassels & Graydon LLP (included in Exhibit 5.1 to this Registration Statement).

23.2   Consent of KPMG LLP.

24.1   Power of Attorney (included on page II-6 of this Registration Statement).
 
(1) Incorporated by reference to the Registrant’s Registration Statement on Form F-1, initially filed with the Commission on April 3, 2017.
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http://www.sec.gov/Archives/edgar/data/1403752/000119312517125105/d293184dex32.htm


SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, the Registrant certifies that it has reasonable grounds to believe that it meets all of the
requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in the City of Vancouver, British Columbia on June 11, 2018.

 
ZYMEWORKS INC.

By:  /s/Ali Tehrani
 Name: Ali Tehrani
 Title:   President and Chief Executive Officer

POWER OF ATTORNEY

Each person whose signature appears below constitutes and appoints each of Ali Tehrani and Neil Klompas as his true and lawful attorney-in-fact and
agent, each acting alone, with full power of substitution and resubstitution, for him and in his name, place and stead, in any and all capacities, to sign any or
all amendments (including post-effective amendments) to this Registration Statement on Form S-8 and to sign any related registration statement that is to be
effective upon filing pursuant to Rule 462(b) under the Securities Act of 1933, and to file the same, with all exhibits thereto, and other documents in
connection therewith, with the Securities and Exchange Commission, granting unto said attorneys-in-fact and agents, each acting alone, full power and
authority to do and perform each and every act and thing requisite and necessary to be done in and about the premises, as fully to all intents and purposes as
he might or could do in person, hereby ratifying and confirming all that said attorneys-in-fact and agents, each action alone, or his substitute or substitutes,
may lawfully do or cause to be done by virtue hereof.

Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons in the capacities
indicated on June 11, 2018.
 

Signature   Title   

/s/ Ali Tehrani
Ali Tehrani   

Director, President and Chief Executive Officer
(Principal Executive Officer)

/s/ Neil Klompas
Neil Klompas   

Chief Financial Officer
(Principal Financial Officer and Principal Accounting Officer)

/s/ Nick Bedford
Nick Bedford   

Director, Chair of the Board of Directors
 

/s/ Kenneth Hillan
Kenneth Hillan   

Director
 

/s/ Hollings Renton
Hollings Renton   

Director
 

/s/ Natalie Sacks
Natalie Sacks   

Director
 

/s/ Lota Zoth
Lota Zoth   

Director
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AUTHORIZED REPRESENTATIVE

Pursuant to the requirements of the Securities Act of 1933, as amended, the undersigned certifies that it is the duly authorized United States
representative of the Registrant and has duly caused this Registration Statement on Form S-8 to be signed by the undersigned, thereunto duly authorized, in
the City of Vancouver, British Columbia, on June 11, 2018.

 
ZYMEWORKS BIOPHARMACEUTICALS INC.
(Authorized Representative in the United States)

By:  /s/ Ali Tehrani
 Name:  Ali Tehrani
 Title:   President and Chief Executive Officer
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THE PLAN

Pursuant to the requirements of the Securities Act of 1933, as amended, the trustee (or other persons who administer the employee benefit plan) have duly
caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of Vancouver, British Columbia, on
June 11, 2018.

ZYMEWORKS INC. AMENDED AND RESTATED EMPLOYEE STOCK PURCHASE PLAN

 
By:  ZYMEWORKS INC.

 Plan Administrator

By:  /s/ Ali Tehrani
 Name:  Ali Tehrani
 Title:   President and Chief Executive Officer
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Exhibit 5.1
 

 

 
 

  

June 11, 2018
Reference: 99493/1

Zymeworks Inc.
Suite 540, 1385 West 8th Avenue
Vancouver, British Columbia,
Canada V6H 3V9
 
RE: Zymeworks Inc. – Registration Statement on Form S-8

Dear Sirs/Mesdames:

We have acted as Canadian counsel for Zymeworks Inc. (the “Company”), a company incorporated under the laws of the Province of British Columbia, in
connection with the preparation and filing under the United States Securities Act of 1933, as amended (the “Securities Act”), of a registration statement on
Form S-8 (the “Registration Statement”).

The purpose of the Registration Statement is to register the offer and sale of up to 4,947,570 common shares of the Company (the “Shares”) which are
reserved for issuance pursuant to the following:
 

 
(a) the exercise of stock options granted or to be granted (the “Options”) under or otherwise governed by the Company’s second amended and

restated employee stock option plan (the “Option Plan”) and the Company’s 2018 amended and restated employee stock purchase plan (the
“Stock Plan”);

 

 (b) the settlement of Shares, that are subject to transfer, vesting and forfeiture restrictions, granted or to be granted (the “Restricted Stock”) under or
otherwise governed by the Stock Plan;

 

 (c) the redemption of restricted share units awarded or to be awarded (the “RSUs”) under or otherwise governed by the Stock Plan; and
 

 (d) the exercise of purchase rights granted or to be granted (“Purchase Rights”) under or otherwise governed by the amended and restated employee
stock purchase plan (the “ESPP”).

For the purposes of this opinion we have reviewed such corporate records of the Company and other documents as we have deemed necessary or desirable to
give the opinion expressed below.

We have assumed the genuineness of all signatures, the legal capacity of all individuals and the authenticity of all documents submitted to us as originals, the
conformity to authentic original documents of all documents submitted to us as certified, conformed or photostatic copies or facsimiles thereof, and the
completeness and accuracy of the corporate records in our possession as of the date hereof.

 
 



 

 

  

Page 2

 
Based upon and subject to the foregoing, and provided that all necessary corporate action has been taken by the Company to authorize the issuance of the
Options, Restricted Stock, RSUs and Purchase Rights, we are of the opinion that (1) upon the due exercise of the Options granted pursuant to and in
accordance with the Option Plan and Stock Plan, respectively, including receipt of the exercise price; (2) upon the settlement of Restricted Stock in
accordance with their terms and the Stock Plan; (3) upon the redemption of RSUs in accordance with their terms and the Stock Plan; (4) and upon the exercise
of Purchase Rights in accordance with their terms and the ESPP, the Shares underlying the Options, Restricted Stock, RSUs and Purchase Rights will be
validly issued as fully paid and non-assessable common shares in the capital of the Company.

The opinion expressed in this letter is subject to the following exceptions and qualifications:
 

 (a) we do not express any opinion with respect to the laws of any jurisdiction other than British Columbia and the laws of Canada specifically
applicable therein; and

 

 (b) our opinion is based on legislation and regulations in effect on the date hereof.

Consent is hereby given to the use of our name in the Registration Statement and to the filing, as an exhibit to the Registration Statement, of this opinion. In
giving such consent, we do not admit that we come within the category of persons whose consent is required under Section 7 of the Securities Act, and the
rules and regulations thereunder.

Very truly yours,

/s/ Blake, Cassels & Graydon LLP
 



Exhibit 23.2
 

KPMG LLP
PO Box 10426 777 Dunsmuir Street
Vancouver BC V7Y 1K3
Canada
Telephone (604) 691-3000
Fax (604) 691-3031

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

The Board of Directors of Zymeworks Inc.

We consent to the incorporation by reference in the Registration Statement on Form S-8 of Zymeworks Inc. of our report dated March 14, 2018 with respect
to the consolidated balance sheets of Zymeworks Inc. at December 31, 2017 and December 31, 2016 and the related consolidated statements of loss and
comprehensive loss, changes in redeemable convertible preferred shares and shareholders’ equity and cash flows for each of the years in the three-year period
ended December 31, 2017, which report appears in the December 31, 2017 annual report on Form 10-K of Zymeworks Inc.

/s/ KPMG LLP

Chartered Professional Accountants

Vancouver, Canada
June 11, 2018
 

 

KPMG LLP is a Canadian limited liability partnership and a member firm of the KPMG
network of independent member firms affiliated with KPMG International Cooperative
(“KPMG International”), a Swiss entity.
KPMG Canada provides services to KPMG LLP.   


